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Introduction

Pornographic websites currently have more traffic than Amazon, Netflix and Twitter
combined." In 2019 alone, Pornhub amassed 42 billion visits and platformed 1.36 million
hours of new material.? Plainly, pornography is a worldwide phenomenon. If it is a problem,
it is a serious one. However, the law in the area is plagued by numerous overlaps,
inconsistencies, and notions of sexual morality, having developed in a piecemeal fashion
over almost 250 years. In addressing these flaws following the black letter analysis in the
first section, this article argues, above all, for the reformation of the UK’s pornography law.
To determine whether said reformation needs to incorporate tighter restrictions on
pornography, utilising human rights law, it analyses the ongoing ‘pornography debate’ in
depth.

There is a disparity in approach taken by the scholars writing this field. Many of those arguing
for pornography’s restriction are ‘radical’ feminists, who therefore take a political stance. In
contrast, those arguing against it tend to take a more legal, or occasionally philosophical,
approach. This contradistinction has manifested itself in a dichotomous body of literature, the
two sides of which are impossible to amalgamate and consistently dismissive of each other’s
value. This was acknowledged early in the research process. So, the author of this work —
referred to short handedly as ‘the author’ throughout — set impartiality as a critical aim in
writing the piece. The primary way this has been attempted (it is never possible to totally
avoid bias, after all) is through applying human rights law to both sides of the argument. As

a result, the text presents legal arguments for both the circulation and prohibition of
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pornography. The partial conclusions drawn throughout are mainly theoretical — a synthesis
of different disciplines characterised by the step-by-step, socio-legal methodology adopted
to grasp the nature of this complex and controversial topic. As such, the reader may find

themselves persuaded either way throughout. The author welcomes this result.

1 UK Pornography Law

1.1 The history of ‘obscenity’ law in the UK

Throughout the eighteenth century, England saw developments in science and philosophy
that led to profound changes in how people saw themselves.? Desires for sexual privacy and
pleasure grew,* as did public displays of affection.® Ultimately, life began resembling what
we know it to be today — ‘urban, mobile, and sexually liberal’.® By the late eighteenth century,
London was ‘awash’ with pornography.” The responsibility of addressing this issue was
initially vested in the ecclesiastical courts. However, it was extended to the common law
judiciary in 1727 in Rex v Curl.8 By this point, various non-governmental bodies were already
imposing their standards of social discipline on Londoners.® The Societies for the
Reformation of Manners, for example, were concerned with the city’s moral state in the
1690s.'° The Society for the Suppression of Vice was no different. Its (primarily evangelical)
members believed that ‘vice’ had advanced upon society with ‘unexampled rapidity’." They
denounced the judiciary’s failed attempts to ‘rid the book trade’ of obscene, unchristian
literature. Subsequently, they lobbied Parliament, which enacted the Obscene Publications
Act 1857 (‘the 1857 Act’) in response.'?

3 Julia Peakman, Mighty Lewd Books, The Development of Pornography in Eighteenth-Century
England (Palgrave Macmillan, 2003)

4 Lawrence Stone, The family, Sex and Marriage in England 1500-1800 (Weidenfeld & Nicolson,
1977)
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The 1857 Act gave police and magistrates authority to seize ‘obscene’ material'® kept ‘for
the purpose of sale, distribution, exhibition, hire, or publishing’.’* Lord Campbell, who
introduced the bill to Parliament, emphasised the Act’s focus on materials ‘written for the
single purpose of corrupting the morals of youth and of a nature calculated to shock the
common feelings of decency in a well-regulated mind’."®> The Act had teeth — hundreds of
shops were closed and swathes of material were seized,'® including a pamphlet exposing
what a group of militant Protestants believed to be ‘errors of the church of Rome’ and the
‘immorality of the confessional’.'” The distributor, who somewhat ironically was a man of
religious conviction, was prosecuted under the 1857 Act. In deliberating judgment, Lord

Cockburn posed the following test for determining obscenity:

‘Whether the tendency of the matter charged as obscenity is to deprave and
corrupt those whose minds are open to such immoral influences, and into
whose hands a publication of this sort may fall.’®

This set the stage for the current law.

1.2 The Obscene Publications Act 19591

Under section 2 of the Obscene Publications Act 1959 (‘the 1959 Act’), a person who
publishes an ‘obscene article’ commits an offence. The test for obscenity is derived from
Hicklin. As such, it focuses on the effect of material rather than its content. Specifically, its
potential to ‘deprave and corrupt persons who are likely, having regard to all relevant

circumstances, to read, see or hear the matter contained or embodied in it’.20

In R v Penguin Books Ltd,?" Byrne J established that ‘to deprave means to make morally
bad, to pervert, to debase or corrupt morally’ and that to corrupt means to ‘render morally
unsound or rotten, to destroy moral purity or chastity, to pervert or ruin a good quality, to

debase or defile’.?2 The harm this test seeks to prevent is not violence, sexism, or offence; it
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is moral harm.?3 R v Elliott (Carleton John)?* affirmed this interpretation, in which Lord Wright
also dismissed ‘the aversion argument’ (originating in R v Calder & Boyars Ltd),? according
to which shocking and disgusting material could not be considered obscene because its
effect would be to ‘discourage the audience from indulgence in the activities so repulsively
portrayed’.?6 Expert evidence is also inadmissible regarding the potential impact of material
on its ‘likely’ viewers, which is for the jury to decide.?” It has been argued that the likely
viewership of pornography is limited somewhat — to ‘dirty-minded men of middle age whose
morals are already in a state of depravity and corruption’ (and thus not capable of being
perverted by pornography) — but this defence was rejected by the House of Lords in DPP v
Whyte.?® The 1959 Act, they said, is equally concerned with protecting people from further
corruption.?® Moreover, as R v Perrin® and contemporary usage statistics make clear, when
it comes to online pornography, the internet extends the title ‘likely viewer’ to everyone,

including children.3

This is all that needs to be said regarding the 1959 Act’s precedential case law, as the vast
majority is consigned to the twentieth century and with, by today’s standards, innocuous
material composing its primary basis. The key takeaway here is the foundations of the current

law, which originate from the religious moralism and 1857 Act discussed above.

1.3 The problem with the 1959 Act

Traditional analyses regarding the legal enforcement of morals provide an appropriate
starting point for criticism of the 1959 Act. Lord Devlin stated the following regarding when

he believed the law and morality should overlap:

‘[The law] should confine itself to those activities which offend against public
order and decency or expose the ordinary citizen to what is offensive or
injurious’.%?
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Harry Clor, who defended Devlin’s position, argued that what is harmful to human beings is
connected to what is good for them and that since good moral character is a component of
well-being, moral harm is a sufficient basis for legislating.3®* Neither expanded on what
constitutes immoral sexual practice outside of Devlin’s remarks on the ‘abhorrence’ of
homosexuality.®* If one were to speculate, it may be that cogent with the 1959 Act’s roots,
religion is responsible for such moral theories becoming synonymous with the restriction of
pornography.®® St Augustine of Hippo, for example, believed that ‘genital commotion’ is only
‘proper’ when purposive to reproduction.® A corresponding distaste for masturbation is also
present in most religious cultures, including Jewish, Christian and Taoism belief systems.
Pornography — an aid to self-gratification depicting promiscuous sex — is incompatible with
these beliefs and considered offensive or indecent by those that hold them. If one were to
assume momentarily that these views are correct, and further, that pornography can in fact
influence behaviours, it would be reasonable to say that it could ‘deprave and corrupt’ its
audiences. Applying the logic of Devlin and Clor, this necessitates restriction. Indeed, it has
been argued along similar, though not necessarily religious lines, that pornography should be
outlawed because it reduces sex to a form of animal activity;3” undermines it as a ‘citadel of
privacy’;3® and ‘breaks down the shame necessary for the protection of love and self-
restraint’.3°

The 1959 Act is the product of this type of reasoning, which is its flaw. It takes for granted
pornography’s supposed immorality when the focus should instead be on whether this is a
justifiable reason for prohibition in the first place.*® Of course, more often than otherwise,
prohibited acts will be immoral, some straightforward examples being murder, rape, and theft.
It does not follow, however, that prohibition must always supersede perceived immorality.
This is particularly so when it comes to sexual morality, which at least in the UK, does not
exist as a normative, substantive value. Britain is one of the most culturally diverse countries

on the planet, after all, and it is one in which Evangelical Christians, swingers, conservative
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Muslims and polyamorists rub shoulders on a daily basis. This renders a moral approach to
sex-related laws unworkable.*' Yet, despite this, the 1959 Act remains true to its roots, bound
as it is by its language to a moralistic interpretation according to which the subjective sexual
morality of the jury will invariably dictate how they interpret and apply the law. This leaves it
inconsistent and uncertain in turn. Indeed, a US Supreme Court Judge once said he cannot
describe obscenity but ‘knows it when he sees it.4> This statement alone illustrates the

problematic nature of grasping sexual behaviours as legal points of reference.*3

It is for these reasons that contemporary scholars interpret morality to be a paternalistic,
opaque and ‘wholly inadequate basis’ for pornography law.** The Crown Prosecution
Service, further, also acknowledges that notions of ‘moral depravity’ and ‘corruption’ do not
provide for ‘legal demarcation of sufficient precision to enable a citizen to regulate his or her
conduct’,*® recommending instead that ‘caution’ be exercised when assessing the tendency
of material to deprave and corrupt if it has a likely audience of over 18, does not involve
‘serious harm’, is not criminal, and is consensual.*® Thus, there is also a discrepancy
between the law and practice, further evidence of which may be found in the form of a steep
decline in prosecutions under the Act and the more recent case of R v Peacock.*” This case
involved a man who sold pornography depicting a variety of reasonably extreme — though
undoubtedly consensual — sex acts. These included urethral sounding, urophilia, double
fisting, hard whipping and ‘ballbusting’ (ballbusting being the squeezing, tight binding,
slapping, spanking, hitting, punching, kicking, or striking of the testicles, scrotum, or
perineum using hands, feet, or torture aids).*® Despite this, the jury delivered a unanimous

not guilty verdict. Jackman believes this ‘rearranged the boundaries of obscenity law’ and

41 Helen Fenwick and Gavin Phillipson, Media Freedom Under the Human Rights Act (Oxford
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hammered the ‘final nail’ into the 1959 Act’s coffin.*® He was right in a way; as little as 50
years ago, depictions of oral sex were considered ‘shocking’ and ‘wrong’ and prosecuted
under the Act.5° He was, however, wrong to conclude that the Act is dead and buried. In fact,
it is its ambiguity that has allowed it to catch offences outside the definition of ‘extreme
pornography’ contained in the now more commonly prosecuted Criminal Justice and
Immigration Act 2008 (‘the 2008 Act’). For instance, in R v GS,*' a man was found guilty for
merely describing child sexual abuse in an online chatroom; and in Calder (John) Publishing
v Powell,*?the publishers of a pamphlet were indicted for advertising homosexuality and drug
abuse in New York. This is not to advocate for the 1959 Act’s function as a gap filler, only to
show that it remains a smoking gun and represents, therefore, an unacceptable state to leave

the law.

1.4 The Criminal Justice and Immigration Act 2008

In 2003, Jane Longhurst was murdered by Graham Coutts via asphyxiation.?® He was
obsessed with pornography and a frequent visitor of websites ‘Deathbyasphyxia’, ‘Hanging
Bitches’ and ‘Necrobabes’.?* Jane’s mother petitioned for a change in the law, and after
receiving 50,000 signatures, section 63 of the Criminal Justice and Immigration Act 2008 (‘2008
Act’) was drafted.>® According to this section, possessing an ‘extreme pornographic image’ is
an offence.%¢ Viewing such images online counts as possession because the material is stored
in the computer’s cache;*” however, the prosecution must prove the defendant was aware of
this.58 An ‘image’ (including ‘moving images’)%® will be pornographic if it can be reasonably

assumed it was produced with the sole or principal purpose of sexual arousal.®® Academics
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concur with this straightforward definition, and the author also considers it logical.®' An image
will be ‘extreme’ if it depicts in an ‘explicit and realistic way’®? an act which: threatens a person’s
life;83 results or is likely to result in serious injuries to a person’s anus, breasts or genitals;%
involves sexual interference with a human corpse;®° or involves intercourse or oral sex with an
animal (whether dead or alive).%¢ The 2008 Act was also amended in 2015 to include realistic
depictions of non-consensual penetration of the mouth, vagina or anus with any body part or
object.®” This latter amendment is necessary to avoid disseminators of actual rape
pornography arguing that the material shows someone only pretending to be raped.®
Regarding threats to life, the explanatory notes indicate a focus on suffocation and hanging, %°
presumably due to the section’s contextual background and the fact that asphyxiation is the
most common cause of sex-related casualty, though there has been little more in terms of

further elaboration.

Many of these provisions are sound simply because they pertain to acts that are criminal
whether depicted in pornography or not. Regrettably, however, there are no further
clarifications regarding what constitutes ‘serious injury’. In theory, this could include much of
the activity featured in Peacock, indicating an inconsistency between how the two Acts
operate in practice. It is also odd that only actions likely to cause harm to the genitals are
prohibited. ‘Ballbusting’ notwithstanding, could the hard whipping of someone’s face not

cause them ‘serious’ harm?

Undeniably, the 2008 Act does offer more clarity than the 1959 Act by specifying certain types
of content. However, this is undermined by a further proviso: it must also be ‘grossly
offensive, disgusting or otherwise of an obscene character’.”! This qualification was added
to create ‘symmetry’ between the two Acts. Still, as Lord Hunt has pointed out, it ‘is drawn

from the ordinary dictionary definition of obscene’ rather than the legal term of art.”? This is

61 Joel Feinberg, ‘Pornography and the Criminal Law in David Copp and Susan Wendell
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a lower standard than that articulated in Penguin Books, a distinction acknowledged in R v
Anderson.”® Clearly, the only ‘symmetry’ achieved between the two is their uncertainty.
Indeed, this point was made by the NGO Liberty during the committee stage briefing for the
bill when they said that ‘extreme caution should be exercised when new criminal laws are

imposed with the intention of imposing a subjective opinion of what is morally acceptable’.”

1.5 The Communications Act 2003

Section 368E of the Communications Act 2003 (‘2003 Act’)’® requires pornography produced
in the UK to adhere to the same standards as the British Board of Film Classification.’® This
means it cannot include acts likely to cause serious physical harm; sexual threats; humiliation
or abuse not forming part of a clearly consenting role playing game; penetration by any object
likely to cause bodily harm; or any physical restraint preventing the withdrawal of consent.””
Nor can it encourage an interest in ‘sexually abusive’ activity, such as adults role-playing as
non-adults, although some allowance is made for ‘non-abusive, consensual activity’.”® Amia
Srinivasan stated in her recent bestseller, The Right To Sex, that the passing of this
legislation has resulted in the banning of a longer list of sex acts, including some associated
with female pleasure, for example, facesitting or ejaculation. This is also mentioned in a few
other media articles published in 2014.7° However, the BBFC does not mention such a list,
and it seems it does not exist outside these posts. An article written in 2019 indicates that
the law was actually redacted a year later.? It is a shame this mistake was made, as
Srinivasan’s book makes for otherwise persuasive and enjoyable reading. Nonetheless, the

2003 Act represents significant restrictions on the production of UK pornography
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unmentioned elsewhere, creating a disparity between what is legal to watch in the UK and

what is legal to produce. This makes no sense.

1.6 A partial conclusion

The prudish, baked-in moralism of the current law is unsatisfactory for the reasons given.
Furthermore, it is spread across five statutory instruments and three sets of non-statutory
guidance. The layperson cannot be expected to cross-reference these to determine what is
legal, especially given their inconsistencies. Nor can people be expected to determine what
kind of harm is ‘serious’, what kind of physical restraints go too far, or what kind of role-play
encourages ‘abusive behaviour’. Reformation is, therefore, necessary to clarify the law.
Given the ongoing pornography debate, the remainder of this work looks to the law of human
rights and various academic theories to determine whether said reformation needs to

incorporate tighter restrictions than those already in place.

2 The Convention And Pornography

2.1 The Convention, the ECtHR and UK domestic human rights law

As a regional human rights framework, the Convention affords citizens in any of the Council
of Europe's 46 member nations a similar (although less expansive) set of rights to those
contained in the Universal Declaration of Human Rights (‘UDHR’). In 1959, the ECtHR was
established, which is open to direct petition from citizens should they feel those rights have
been violated.?! (Readers note: Protocol 11 of the Convention abolished the European
Commission of Human Rights and replaced it with the ECtHR; however, decisions from both
bodies are discussed in this article as those by the former still remain persuasive). Broadly,
applications involve complaints that the state has either directly interfered with rights or failed
to uphold them. The primary function of this system is redress; however, the determination
of public policy issues has also been identified as its ‘mission’.?? Because of this, the
Convention system has become a stage for political movements to effect social and legal

change® and destabilise ‘unjust concentrations of political, social, economic and

81 Equality and Human Rights Commission ‘What is the European Court of Human Rights?’ (2016)
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technological power’.84 It is therefore a suitable framework for assessing the implications of

pornography.

The Human Rights Act 1998 (‘HRA) incorporated the Convention into UK domestic law to
make the rights it contains — which the domestic courts were already applying in several
ways® — more accessible.® A fundamental way the HRA achieves this is through section
2(1), according to which UK courts must ‘take into account’ decisions of the ECtHR and the
European Commission. The section is deliberately non-binding, although decisions remain
highly influential when analysing certain issues, and so they are an appropriate place to start
any assessment of potential human rights issues in the UK.8” Convenient to mention here is
how the persuasive authority of the ECtHR is lessened in a number of contexts, particularly

when the subject matter of a claim engages a country’s ‘margin of appreciation’.

2.2 Margins of appreciation and European consensus

The margin of appreciation doctrine is not expressly mentioned in the travaux préparatoires
of the Convention,8 but it is a creation of the Strasbourg organs nonetheless.® Its genesis
traces back to martial law and Lawless v Ireland;®® however, a series of judgements following
Handyside v United Kingdom®' have since extended its applicability to almost all Convention
rights.®2

Margins of appreciation allow the ECtHR to consider the cultural conditions of member states

and thereby grant them corresponding, albeit circumstantially dependent,®® degrees of
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latitude regarding how they uphold Convention rights.®* The wider the margin of appreciation
on an issue, the broader the states’ discretion for resolving it. These ‘width assessments’ are
conducted based on numerous factors. Andrew Legg splits these into first and second order
reasons.® First-order reasons relate to the facts of the case and the right in question.®
Second-order reasons include three external, merit-based factors to be considered when
evaluating the first-order reasons.®” These include: ‘democratic legitimacy, the common
practice of states, and expertise’.?® The middle is referred to as ‘European consensus’.? On
any given issue, where there is little to no consensus amongst member states, the
legislature's suitability in determining the issue at hand is strengthened relative to that of the
ECtHR (ergo, they receive a wider margin of appreciation).'® Analogously, a broader

consensus will result in a narrower margin of appreciation. %!

2.3 The protection of morals and ECtHR jurisprudence

Regarding sex-based rights, the ‘personal freedoms’ emboldened in Articles 8-11 of the
Convention are particularly relevant. They are qualified, which means they may be interfered
with so long as the interference is ‘prescribed by law’, ‘in pursuit of a legitimate aim’, and
‘necessary in a democratic society’.'%? Said interference cannot go beyond what is necessary
to achieve the aim, a proviso known as the ‘principle of proportionality’.'®® Laws will be
considered necessary/legitimate if they protect particular public interests, one of which is the
‘protection of morals’.'% There is evidence in the case of Glasenapp v Germany'% that
Strasbourg considers this notion to be specific to pornography. However, despite morality
appearing in various constitutional charters/covenants, for example, the International

Covenant on Civil and Political Rights and the Convention on the Rights of the Child, no
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further elucidation as to what it entails has ever been provided. Articulating the reason for
this begins with Handyside, in which the applicant purchased the rights to a book supposedly
aimed at educating children about sex.'% The House of Lords held that it had the potential
to deprave and corrupt, so they banned it in accordance with the 1959 Act. In addressing
whether this constituted a violation of the applicants freedom of expression, the ECtHR
stated that ‘it is not possible to find in the domestic law of the various contracting states a
uniform European conception of morals’.’” The UK was afforded a wide margin of
appreciation regarding their protection on this basis, so a violation was not found. This

position has since been consistently reaffirmed.%®

As discussed above, there is no consensus regarding sexual morality in contemporary British
society — a lineament compounded when all 47 states party to the Convention enter the
equation. As evidenced by Handyside, this simple fact has sanctioned a highly attenuated
form of review in this area by the ECtHR. Indeed, none of the applicants in X Company v
United Kingdom, % W and K v Switzerland,"° Reiss v Austria,""" and Pay v the United
Kingdom''? were successful in arguing that their rights had been breached by domestic
pornography provisions, and outside of claims involving work of substantial political or artistic
merit, nobody has.'"® Truthfully, the degree of deference given to member states by
Strasbourg concerning this issue renders any further discussion of the jurisprudence entirely

pointless.

The Williams Committee stated in their report, commissioned by the Home Office in 1970,
that adults should be free to read and watch pornography as they see fit."'* The argument
for pornography, as this indicates, is primarily one of free expression. This right is enshrined

in Article 10 of the Convention, and judges have stressed its importance more frequently than
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any other.'® As Brooke LJ stated in Douglas v Hello Ltd (No. 1),""® whilst it is ‘not in every
case the ace of trumps, it is a powerful card to which the courts of this country must always
pay appropriate respect’.'"” With this in mind, what follows identifies the deeper justifications
for free expression with a view of analysing their applicability to pornography. This begins

with determining whether it qualifies as expression ab initio.

3 The Case For Pornography

3.1 Pornography: expression?

The appropriate starting point for analysing whether or not something qualifies as
‘expression’ is its straightforward dictionary definition: ‘showing how you feel or expressing
ideas through action’."® According to case law, ‘action’ in this context is not limited to the
written/spoken word; it extends to web pages on the internet,''® photographs,'?° and
videos.'! In connection therewith, a plausible argument may be made that pornography
communicates ideas and thus qualifies as expression. Barendt, for example, has stated that
pornography could say it is fun to be aroused whenever one desires or that sex need not be
part of a permanent relationship.'?? Paradoxically, this hypothesis is supported incidentally
by the arguments of some feminists, who state, amongst other things, that pornography
portrays women as objects.'?® This is an abhorrent idea, yes, but it is an idea nonetheless.
Nothing in the case law of the ECtHR or any other international human rights text suggests
that expression is the prerogative of the well-intentioned, nor that it must pertain to any public
interest or be of any particular worth.'?* In legal terms, then, it is suggested here that
pornography qualifies as expression. Recognising this fact does not, however, mean that
pornography cannot be restricted, because freedom-based rights are qualificatory. The old
axiom involving someone shouting ‘FIRE’ in a crowded theatre provides the simplest

example of this. The purpose and subsequent illocution of this speech act would be panic, a

"5 R v Secretary of State for the Home Department, ex p. Simms (1999) 3 W.L.R. 328 [337] (Lord
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Act’ European Human Rights Law Review (2002) 6 European Human Rights Law Review 750
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stampede, and likely physical harm; thus, it would be awarded no protection under UK law.
Indeed, for many feminists, harm is not merely incidental to pornography but its central point.
Given this, any argument for pornography built upon free expression will fare better if
strengthened by an account of why the positive qualities of expression may also pertain to
pornography. In this respect, discussion is absent by English judges as to why the ability to
express oneself is so important in the first place, owing perhaps to the rights previously
limited status under the common law.'?® It was never even mentioned in William Blackstone’s
writing on personal liberty.'?® As Joseph Raz puts it, it is a ‘liberal’s puzzle’, and one ‘prized
by liberal’s for reasons they maybe do not understand’.'?” As such, the justifications for free
expression tend to rely more on abstract political/philosophical reasoning. They shall now be

analysed in turn in relation to pornography.

3.2 Expression is not harmful

Some argue that whilst an individual’s interest in expressing themselves may sometimes be
small, there is very little reason for limiting it because it cannot do actual harm.'?® ‘Sticks and
stones’, as it were. The problem with this argument is that speech is not protected because
it does not cause harm, but even though it does so. So-called ‘trans-exclusionary radical
feminists’, for example, argue that biology is immutable when it comes to the categorisation
of male and female.'?® This view is upsetting for some trans people, yet the right to express
it is protected under UK law nonetheless. In Forstater v CGD Europe,' for example, the
Employment tribunal established that gender-critical views are protected as a belief under
the Equality Act 2010; and in Katherine Scottow v Crown Prosecution Service,'!' a woman’s
conviction for referring to a trans woman as a ‘pig in a wig’ was overturned.'3? Quite clearly,

the argument that expression is not harmful is neither here nor there.

3.3 Participation in Democracy
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The premise of this argument is that expression is a crucial way elected governments, in
accordance with democratic ideals, may obtain the information necessary for making
informed policy decisions.'3® This applies to discourse of a social or political character
capable of engaging the listener’s intellect. The number one trending video on Pornhub at
the time of writing is titled ‘wanna remove condom? Oke, I'm a good whore, I'll let you cum
inside’.'3* Prohibiting videos like this would not deny anyone an equal voice in the political

process, so this argument should not apply here. '35

3.4 Realising truth and the marketplace of ideas

On one view, put forward most prominently by John Stuart Mill, expression should be
protected because the unfettered dissemination of ideas is necessary for human
progression.'3¢ This argument is connected to the ‘marketplace of ideas’, a metaphor based
on economics and trade in the free market,3” within which there are a variety of products
accessible and we, as rational consumers, are free to select any of them after assessing
their value.'®® Applying this to expression, Mill argues for the right to present ideas so they
may be weighed against each other and determinations made regarding their respective
merits. This process, he argues, is how the truth in human affairs is discovered.'®® His theory
reflects the basic principle of liberalism that extreme minority views, however distasteful, are
conducive to informed choice and rational debate.'#® As we have seen, whilst pornography
bears no influence on explicitly political speech, it is capable of conveying ideas. Thus, on a
straightforward application of this theory, pornography as a form of speech has inherent
worth.

It is submitted that to make such an argument, whilst it would be coherent, would also be to
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over-intellectualise. Firstly, where truth is of particular importance, expression will often be
subjected to additional regulations. Most academic journals, for instance, will not publish
work containing misinformation, and the vast majority is peer-reviewed to avoid precisely
that.#" Seemingly, then, much modern academic practice contradicts the truth argument.'42
Moreover, the vast majority of pornography is non-cognitive. It is not concerned with finding
the truth. Its motivations boil down to profit and arousal, and there is literature to support this
verdict. John Finnis and Frederick Schauer, for example, have stated on separate occasions
that the consumers of pornography are looking for ‘titillation’, not ‘intellectual content’; that
the ‘prototypical pornographic item shares more of the characteristics of sexual activity than
of communication’; and that pornography has an ability to convey ideas equivalent to that of
a dildo.' The author is inclined to agree — any ideas it portrays are undoubtedly peripheral
to these underlying purposes.'# For these reasons, like the Williams Committee, they regard

pornography as falling outside the truth arguments purview. 4

3.5 A Rights-based approach

Clearly, arguments for pornography built upon any alleged political/intellectual function will
fail due to its lack of instrumental value. Potentially applicable is the harm principle, according
to which actions causing harm only to oneself cannot be the legitimate source of prosecution.
However, this is an immensely complex area of legal philosophy and one plagued with
theoretical issues, for example, how we should define and categorise harm. Unfortunately,
this complexity has placed the writing of a comprehensive argument built around the harm
principle well outside the scope of this article. The reader is instead invited to explore the

literature in the area themselves, of which there is a library’s worth.

What remains is a rights-based approach. To this effect, Ronald Dworkin'4¢ believed dignity

and autonomy underpin free expression.'#’ In addressing his view, it is necessary to outline

141 Jonathan Seglow and Matteo Bonotti, ‘Freedom of Expression’ (2021) 16(7) Philosophy Compass
142 Robert Simpson, 'The Relation between Academic Freedom and Free Speech' (2020) 130(3)
Ethics: An International Journal of Social, Political, and Legal Philosophy 287; Robert Post,
'Reconciling Theory and Doctrine in First Amendment Jurisprudence’ (2000) 88 California Law Review
2355; Larry Alexander, Is There a Right to Freedom of Expression? (Cambridge University Press,
2005)

143 Frederick Schauer, ‘Free Speech: A Philosophical Enquiry’ (1984) 47(1) The Modern Law Review

129; John Finnis, "Reason and Passion”: The Constitutional Dialectic of Free Speech and Obscenity’
(1967)116 University of Pennsylvania Law Review 222

144 Fenwick and Phillipson (n45)

145 Home Office Report (n114)

146 Bears no relation to Andrea Dworkin

47 Ronald Dworkin, Taking Rights Seriously (Harvard University Press, 1977)

45



Plymouth Law Review (2023)

dignity. Dignity is often considered synonymous with notions of honour, nobility, or pride. 48
To die in battle, for example. Adopting this interpretation of dignity is to take it as a matter of
degree, a view once taken by the Catholic Church.'® Contrary to this, however, is a
secondary understanding of dignity, one advanced by one of the most influential philosophers

in history:

That which constitutes the condition under which alone something can be an
end in itself has not merely relative worth, that is, a price, but an inner worth,
that is dignity... Hence morality, and humanity insofar as it is capable of
morality, is that which alone has dignity. %0

What Kant is saying is that dignity refers to a transcendent baseline value belonging to all
humans irrespective of other factors.’' Etymologically speaking, this is correct: the lexical
roots of dignity trace back to the Latin ‘dignitas’, which, according to Jane Haddock and
Oscar Schachter, refers to both the ‘intrinsic worth’ of human beings and their ability to
recognise it."%? This interpretation has been adopted by numerous human rights law
instruments, including the Charter of Fundamental Rights of the European Union and the
UDHR; the latter of which states that ‘the recognition of the inherent dignity and of equal and
inalienable rights of all members of the human family is the foundation of freedom, justice,
and peace’. The author has chosen to adopt this construction of dignity — an inherent baseline

value belonging to all human beings — in the following analysis.

Dworkin believed that dignity meant having the ability to realise one’s success and not
allowing the imposition of moral values by others — as is the case with the current law. '3 His
account bore many similarities with ‘human flourishing’, an Aristotelian concept according to
which human beings should be viewed as developing objects.'®* The connection between
the two has been emphasised frequently in academic literature. Pico Mirandola, for example,
identified dignity in the human power of self-transformation, as in the capacity of humans to
be whatever they wish to be. Likewise Rosemarie Parse found that dignity is the result of

showing people respect, a human virtue manifested by facilitating the ‘genuine unfolding of
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others’."% Indeed, in relation to life without parole, the case law of the ECtHR now places a
negative obligation on the state to avoid interference with human flourishing that cuts so deep
even child rapists and serial murderers must be allowed the opportunity to rehabilitate. 1%
With this in mind, the reader is invited to consider freedom of expression as a mode of
validating different ways of life. The self-esteem of homosexuals, for example, is reinforced
by the widespread availability of gay literature.'®” Analogously, suppression of that material
would be to authoritatively condemn it. "8 Such condemnation can have a number of negative
consequences, including a loss of self-respect. The effect of this should not be
underestimated. As Raz argues, ‘without it nothing may seem worth doing’.'%® Understood
this way, restrictions on what we can say, write, read, produce, and watch can inhibit one’s

enjoyment, self-exploration, growth, and therefore ones dignity.

This argument extends to discussions and comments on activities, beliefs and attitudes,
responses to them, and most pertinently, it could be applied to pornography, which portrays
a broad spectrum of sexual behaviour.'® To provide a more specific example, to place a ban
on bondage, dominance, sadism, and masochism (‘BDSM’) pornography would be to
demonise the practice itself, to disparage its practitioners, to prevent them from
understanding their sexuality as fully as they might have done, to potentially hinder their
sexual exploration/pleasure, to diminish their dignity, and thus to circumvent their human
rights. Indeed, Moser tells of the ‘significant psychological consequences’ associated with
the denial or repression of sexual arousal.'®! Likewise, Raz has argued that autonomy is
defined by one's capacity to pursue certain activities. 62 This connection — between dignity
and the ability to watch/create the type of pornography one might wish to — may seem
tenuous to some. Still, its existence remains plausible, and even a slight risk of a human
rights breach without solid justifications should always be avoided. Integral to this line of

reasoning is a belief in pluralism — in sexual attitudes that may be conflicting but that belong
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to people who tolerate each other.'®® Indeed, the French Counsel Constitutional and the
World Association for Sexual Health have both stated that free expression should be
defended as conducive to tolerance; the latter declaring in 2019 that ‘sexual pleasure should
be exercised within the context of sexual rights, particularly the rights to equality and non-
discrimination, autonomy and bodily integrity, the right to the highest attainable standard of

health and freedom of expression.’'64

It is submitted, for these reasons, that pornography should be considered not only a form of
protected expression but one with potential, if not likely, value. It therefore falls on those

advocating for the prohibition of pornography to put a convincing case forward.

4 The Case Against Pornography

4.1 The right in question

It has been argued that pornography breaches a number of human rights. %% Whilst informed
by various international treaties, this discussion is limited to what the author considers most
applicable — the right to not be subjected to torture or to inhuman or degrading treatment or
punishment — which is enshrined in Article 3 of the Convention; Article 5 of the Universal
Declaration of Human Rights; and Article 4 of the Charter of Fundamental Rights of the
European Union. As highlighted by the Greek Case, % ‘torture’ is synonymous with achieving
a purpose, and punishment with penology. The following therefore focuses on notions of
‘treatment’. Treatment will be ‘inhuman’ if it causes unjustifiable, actual bodily injury or intense
mental/physical suffering.'®” It will be ‘degrading’ if it debases an individual, ‘grossly
humiliates them’,'%8 or lowers them in ‘rank, reputation, or character’.'®® The right to not be

treated as such has been referred to, ‘often emphatically’, as the most absolute right in
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existence, 70 albeit tempered in practice by the need to consider all case circumstances.'”’!
For example, the victim’s characteristics and the treatment’s duration/effects are all relevant,
so in some ways, the right is relative.'”? It should also be noted that the threshold for

engaging it is very high.173

Obligations under Article 3 are primarily negative and typically evoked in cases involving
mistreatment by the state.’”* One decision by the European Commission suggests that
nations must take reasonable precautions to stop the general occurrence of the conduct it
forbids;'”> however, aside from these, few attempts have been made to argue that Article 3
is relevant to cases involving the mistreatment of one private individual by another.'7® This
presents a problem — any harm caused by pornography, ostensibly at least, will involve the
sexual/physical abuse of private individuals by others, thus potentially making Article 3

inapplicable here.

4.2 International women’s rights law — a solution?

Many feminists believe it is women who are harmed by mainstream pornography (the most
notable of whom are Andrea Dworkin and Catherine MacKinnon). Multiple international
instruments/organisations have the furtherance of women'’s rights as their objective.'”” The
Convention on the Elimination of All Forms of Discrimination against Women (‘CEDAW’), in
particular, has been ratified by nearly 100 nations, including the UK, 78 and is the major UN
treaty regarding women’s rights.'”® According to Article 5, states must take appropriate

measures to ‘modify the social and cultural patterns that result in prejudice against
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women’."8% This places a positive obligation on the UK to protect women from mistreatment
by state actors or private individuals. Of course, states cannot guarantee that discrimination
against women will not occur; however, they can rightly be held responsible for implementing
reasonable preventative measures.'®' Disrupting patterns of discrimination takes time —
especially considering the amount of socio-cultural factors at play — but this does not remove
that responsibility. 82 In terms of violence against women, which the ex-Secretary General of
the UN considers contrary to Article 3, this might entail the decriminalisation of abortion or
the amendment of rape law. '8 It would not be unrealistic to add the restriction of pornography
to this list.

Due to parliamentary sovereignty, the CEDAW does not have the power to ‘punish’ the UK
should it breach its provisions. That said, perusal of its modus operandi reveals a requirement
for ratifying states to prepare periodic reports for its oversight committee. Pertinent to this
work is a recent report produced by the UK government detailing the action it has taken
against ‘revenge pornography’. '8 Reports such as this, along with the statements of principle
and policy often made by the CEDAW on ‘prestigious’ global forums, define issues in human
rights language.'® This discourse resonates with the values of global modernity'® and
fosters ‘new cultural understandings of gender and violence’.’®” The potential shame and

exposure of failing to appeal to these standards puts pressure on states to meet them. '8

As observed on many occasions and by multiple human rights bodies, the Convention is a
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‘dynamic and evolutive’'® vehicle for innovation that must be ‘interpreted and applied taking
into account the circumstances of contemporary society’.'®® Even a cursory examination of
the Convention’s jurisprudence reveals that the obligations placed on its contracting states
have expanded,'®' and the rights within it applied in a broadening range of contexts.’®? On
this basis, and against the international legal background provided by CEDAW, it is
suggested here that Article 3 offers scope for an evolution of rights to place the UK under a
positive obligation to safeguard women from the potential abuse/discrimination caused by
mainstream pornography, similar to that observed in M C v Bulgaria,'®® in which the ECtHR
stated that contracting nations are under a positive obligation to enact adequate rape laws. 1%
Given the nature of the Human Rights Act, this new obligation would carry the full force of
domestic, constitutional law.'®® This may prove difficult given Article 3’s threshold, but it is
viable, especially in a political climate in which both the European Centre for Law and Justice
and the European Commission have already made recommendations for the stricter
regulation of pornography on the basis that it is ‘degrading and harmful to women’s dignity
and their status in society’.®® The following assesses the strength of two key (predominantly

feminist) arguments for the censorship of pornography relative to this hypothetical obligation.

4.3 The act argument

‘I was under oath when asked whether, in my opinion, pornography is a cause
of violence against women. | hate that question, because pornography is
violence against women: the women used in pornography’.’%7

This excerpt typifies ‘the act argument’, for which so-called ‘radical’ feminists are responsible.

In essence, it states that ‘pornography’ is not the depiction of sex but rather a way patriarchal
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society has sexualised hierarchy.'®® The erotic, representations of sex in literature or film, or

any such euphemism, it suggests, are distinct.

As the act argument centres around the allegedly abusive nature of acts themselves —
women being bound, gagged, whipped, spanked, and urinated on, for example — it seems
reasonable to infer that its proponents would also oppose the general practice of said acts
in private, whether recorded or not. This happens to be the case. A considerable body of
feminist literature — a large portion of which targets BDSM — suggests, among other things,
that the lifelong learning of socially constructed gender norms has led to the association by
women of sex with submission and subordination to men;'®® that men have purposefully
‘woven submissive fantasies’ into the fabric of society;?%° and that to enjoy kneeling during
sex constitutes a form of internalised misogyny.?°" The most extreme contention in this
collection of work is that the giving of consent by women to any and all forms of sexual
subordination is a product of patriarchy and thus illegitimate — a notion embodied in another
statement by MacKinnon, in which she says that ‘paying a woman to appear to resist and
then surrender does not make the sex consensual’.?°? This is a serious charge. Consent
draws the sharp line, after all, distinguishing sex from rape.?® In this section, the author
begins by addressing this position as a whole. It is therefore concerned with sexual
degradation both in pornography and in private, and starts by addressing whether it should

be considered problematic solely because it is a product of patriarchy.

Two preliminary, yet central, points must be made here. First, one cannot understand things
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like sexual pathology/preference without science. Concomitantly, one cannot rely only on
science. Now for an example: a man and a woman are engaged in intercourse. The man,
having obtained consent to do so beforehand, slaps the woman across the face (‘the act’).
Both enjoy it. Why? According to Robert Sapolsky, the first category of explanation should
be a neurobiological one — what happened in the two lovers' brains a second before the act
occurred? From here, one should consider slightly earlier — what smell, sound, sight, or touch
made the act happen? Next, what hormones provoked the man’s response to this sensory
stimulus, and how did it trigger his nervous system to produce the act? Eventually, one would
move on from short-term endocrinology and increase one’s field of view to encompass not
only the couple's environment but also external factors — for example, how ‘culture’ shaped
the behaviour of the society in which they live. As it happens, the broader literature
surrounding BDSM has traversed all such categories of explanation, demonstrating that
preferences for sexual submission may be the result of many things, including although not
limited to: the nervous system and how endorphins are released,?%* one’s personal history,2%
chronic illness,?° manifestations of evolutionary mating strategies,?"” or even the foetal
environment, wherein genes, prenatal hormones, and brain neuroanatomy influence our later

preferences for sex-typical or sex-atypical activities.208

It is challenging to process all these factors. As a result, humans tend to think categorically
by placing reasons for behaviour into clearly demarcated boxes. Naturally, these boxes align
with our areas of expertise, for example, feminism. The drawback of this way of thinking,

however, is that it is detrimental to our ability to think holistically about behaviours. Sapolsky
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illustrates this in the following passage by using the colour spectrum as a metaphor:

‘The visual spectrum is a continuum of wavelengths from violet to red, and it is
arbitrary where boundaries are put for different colour names (for example,
where we see a transition from ‘blue’ to ‘green’); [...] when you think
categorically, you have trouble seeing how similar or different two different
things are. If you pay a lot of attention to where boundaries are, you pay less
attention to complete pictures’.

In other words, the factors influencing a woman'’s desire to engage in BDSM are intertwined,
and it is not possible to identify an single reason for it in any given instance, whether on a
screen or not. This includes patriarchy. In fact, the female desire to submit sexually has
remained consistent throughout the past century despite significant socio-cultural
advancements in terms of gender equality, suggesting a lack of causal relationship between
the two.2%° Truthfully, it could just as easily be put forward that pornography has merely been
tailored after the fact to our pre-existing sexual preferences in order to maximise sales.
Indeed, women are more likely to enjoy sexual submission and degradation than men, who
prefer dominating,2'® which remains true in both the general and the BDSM populations.?!"
Most ironically, during a protest led by Andrea Dworkin herself, in which pornographic images
of women submitting were shown on a screen, some of the protestors later admitted to being

aroused by the material. 2'2

With the above in mind, it makes no sense to consider consent to sexual submission vitiated
in all circumstances merely because in some unidentifiable circumstances, patriarchy may
have played a potential role in it being given. For this reason, the author dismisses patriarchy
as an element of the act argument. What is left to consider, is whether the acts depicted in
pornography, patriarchal or not, should be regarded as abuse, or, as Mackinnon put it above,

‘violence against women’. The best way to approach this question is by looking at content
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analyses, which focus on the number of videos featuring violence. The following studies

coded ‘violence’ in the following percentages:

- McKee: 1.9%?2"3

- Barron and Kimmel: 14%?2"4

- Duncan: 14%32'5

- Cowen and Campbell: 23%?216
- Palys: 36%?2"

- Bridges and others: 88.2%72'8

Clearly, there is a vast discrepancy in the data.?'® This is because violence is context
sensitive. For example, if you smack someone on the back, it is battery. If you are
congratulating a friend on their success, however, it is not. Likewise, consent is the epithet
of BDSM and what distinguishes it as an enjoyable sexual practice from abuse. However,
this mutually clear line, despite being both effortlessly and precisely observable in practice,
has been ignored in five of the six studies above. Only McKee limited his study to acts of
dominance met with resistance and that were intended to cause injury, thus excluding
BDSM,?20 an approach consistent with the views of Edward Donnerstein, who believes that
violence in pornography should only be categorised as such when the person on the
receiving end wishes to avoid it.?2" To this effect, a more recent 2020 study also distinguishing
consensual yet painful acts from extreme acts of violence and rape found that the latter two
featured in 1-3% and 0-6% of videos, respectively — an unfortunate yet comparatively small
percentage already captured by the criminal law.??? Despite this, it is the study by Bridges

and her colleagues that is frequently cited as an absolute authority on pornography’s violent
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content, despite it being a clear outlier.?22> Without providing a reason as to why, the authors
chose as part of their methodology to code vanilla acts like consensual spanking as violent.
Conceivably, this is what led them to drastically misrepresent the nature of pornographic
material, which highlights the first issue with content analyses — and moreover the more
general argument that pornography constitutes violence against women — they are entirely
subjective and thus vulnerable to bias. It is possible for anyone supporting pornography’s
restriction to code/condemn an array of consensual behaviours as violent/violence. This is
behaviour that, as emphasised, is definable only by context. A meaningful empirical and

conceptual framework cannot be built on such an inconsistent basis.

Furthermore, more fundamentally, ‘women’ are not a monolith. It cannot be correct to see
them as a collection of victims in need of protection from their preferences and incapable of
giving consent, rather than rational individuals with sexual agency of their own.??* It should
be up to them to consent to whatever kind of sexual practice they like, recorded or not, and
speculation regarding patriarchy or naturalised violence as potential influences therein
cannot ever undermine this right. However, the act argument purports exactly this, falling foul
as it does of what seems to be a general tendency to conflate sex with sexism. Indeed, we
are rightfully minded that ‘no means no’, yet, for some feminists, saying yes is
meaningless.??5 Nothing could degrade women more than this perspective. Accordingly, the

author considers the act argument an unpersuasive basis for evoking Article 3.

4.4 The crime argument

The crime argument is not exclusive to feminism; however, the feminist interpretation offers
its most precise explication. They argue that the necessary elements of relationships —
respect, care, empathy, responsibility, etc. — are purposefully left out of pornography and that
in their place, ‘alternative flatteries and reassurances’ are ‘subliminally implanted’ into its
viewership. These ‘toy with the masculine mind’, and present women as objects.??6 The
result, they submit, is a world in which consent is diluted, male pleasure is prioritised, and
women are abused. This is an alarming thought, particularly given that the yearly rates of

sexual abuse perpetrated against women and girls over 13 currently sit at roughly 55,000 —
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five times that committed against men.??” Nevertheless, unlike the act argument, for which
there would be visible evidence at the tap of a screen, the crime argument hinges on

empirical studies.

Much of the literature asserting the connection between pornography and sexual misconduct
draws parallels with script theory.??® As the name implies, behavioural scripts are a collection
of stereotyped expectations and behavioural reactions acquired over time, determining what
is or is not acceptable in specific situations.??® When one goes to a restaurant, for example,
the ‘script’ might be to sit and wait for the menu or wait until everyone has their food before
eating. In this sense, it is supposed that how we behave is somewhat predetermined. This
psychology extends to sexual scenarios,?3° as evidenced by the ordinary human intuition to
initiate sex with a kiss or an intimate touch.?®' Allegedly, pornography leads to the
development of new scripts and neurological habits pertaining to ambiguous communication
(‘no means yes’) and increased sexual risk, which then have downstream effects on rates of

sexual violence.?*? Some studies support this notion, linking pornography to the perpetration
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of ‘sexual aggression and violence against women’;233 an increased acceptance of ‘sexual
coercion’ and ‘various rape myths’;?3 the overestimation of the base rates of ‘nonnormative

sexual behaviour’;?% and ‘sympathising with rapists’.23¢

Itis tempting upon reading these studies to regard the issue as clear cut, because, of course,
sexual abuse engages Atrticle 3. However, one must first be mindful of the methodological
issues associated with monitoring sexual behaviour. Firstly, as with most preparadigmatic
fields of science, there is little consistency in how it is assessed.?3” Secondly, it may be that
men already predisposed to harming women are more likely to view pornography rather than
vice versa. Thirdly, questionnaires regarding sexual fantasies, behaviours or beliefs may be
adversely affected by what the participant believes is socially acceptable to report or their
inability to remember previous thought processes.?38 Consider finally a study by Leonard
Berkowitz and Donnerstein, in which a group of men were shown various stimuli and then
offered the opportunity to administer varying levels of electric shock.?*®* Those exposed to
violent pornography administered elevated levels. The study is often cited as authority for
pornography as a ‘cause’ of violence.?*® What goes unmentioned is how participants need
not worry about the legal or physical consequences of their actions in controlled lab settings.
Yes, lab studies are important, but one should acknowledge these drawbacks when

presenting them in an argument.

Most importantly, these studies prove only correlation. Whilst this is a constituent of
causation, the two are different. Even if we accept only the research advantageous to the

crime argument, causation is still not proven, whereas evidence of reverse-correlation/non-
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correlation is more than likely fatal to findings of causation.?*' In this respect, the studies
demonstrating that pornography is not a cause of violence are equally as voluminous.?*? The
sad fact is that men have and will always rape women regardless of pornography’s
circulation. Various longitudinal studies conducted over extended periods in Japan, Sweden,
Germany and Denmark show no increase in sexual crime despite the decriminalisation and
increased availability of pornography.?*3 In fact, the data shows that rates of sexual violence
are lower in places where pornography is more frequently consumed.?** This is because rape
is the result of a myriad of factors. The reader is directed in this respect to the work of William
McKibbin and others, who approach this point from the perspective of evolutionary
psychology,?*® and that of Martin Lalumiére and others, who discuss the impact of socio-
economic factors in this regard.?8 It follows that if one is to approach the issue of causation
deterministically — that is to say that whenever A occurs, B will always follow — pornography
cannot be said to cause violence against women. That said, such a mechanical conception
of cause and effect fails to capture the essence of the crime argument, which describes the
way pornography contributes to an atmosphere in which sexual assault is more likely.?*” To
state this is to endorse a probabilistic approach to causation, according to which a causal

relationship will exist ‘insofar as the putative cause increases the incidence of the effect’.24®
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Unfortunately, this question is unanswerable in this context, though its existence has led
some courts to conclude that supposition is appropriate. In the Canadian case Paris Adult
Theatre v Slaton,?*° for example, Burger CJ deemed it reasonable for the legislature to act
on the assumption that a correlation between obscene material and crime existed despite its
existence being ‘arguable’. The Canadian Supreme Court in R v Butler took a similar
approach, in the leading judgement of which it was stated that ‘while a direct link between
obscenity and harm to society may be difficult, if not impossible, to establish, it is reasonable
to presume that exposure to images bears a causal relationship to changes in attitudes and

beliefs’.250

This seems like common sense. Indeed, the blunt application of social learning or cultivation
theories — which state among other things that people model the behaviour that they have
seen and been exposed to — would lead most to the conclusion that pornography has
probably influenced at least one incident, somewhere.?%" Slippery slopes notwithstanding,
the main problem with this logic is that it would have serious implications for all other forms
of media, including videogames, books and television, which numerous studies have shown
may also increase the likelihood of aggressive behaviour and desensitisation to violence?%?
(although they vyield the same, inconsistent and contested results).?53 Obviously, no
successful argument has been made that we should ban all media, simply because it would
be both unrealistic and paternalistic to shield the entire UK population from all depictions of
negative behaviour solely because a fraction of said population lacks the regulatory controls

to consume them safely.?% Moreover, whilst the aforementioned psychological theories show
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that people are often influenced by what they see/hear, it is far from a universal human
tendency to imitate whatever is seen on a screen.?% To argue as much would be to engender
a ‘monkey see, monkey do’ conception of media effects?%¢ and to deny that human beings
rely on cognition to define and interpret events.?%” Ostensibly, therefore, there seems to be

little sense in singling out pornography as particularly problematic.

4.5 Another partial conclusion

In summary , whilst Article 3 offers a solid legal basis upon which a case may be made for
the restriction of harmful pornography, as it stands, the literature does not provide sufficient

impetus for so doing.

5 Further Studies And Final Points Of Consideration

5.1 Health implications

There is an array of literature discussing pornography’s health implications. Those stating
the detrimental relationship between pornography and sexual gratification are amongst the
most well-known. Users of pornography have been found to have lower levels of satisfaction
with their intimate partners’ sexual performance and their appearance, for example.?%8
However, for every study presenting these issues, some studies demonstrate the opposite.
Very recently, for instance, pornography has been found to have no impact on psychosocial

factors, including mental well-being and sexual health.?>® ‘No negative effects’ Is the most
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common finding in research analysing the health implications of pornography. 26°

As to addiction, brain scanning offers the best insight. In brief, event-related potentials
(‘ERPs’) —which refer to the brain's direct, measured response to specific sensory, cognitive,
or motor events — are a method of measuring the brain’s response to specific cues that have
previously been able to predict genital responses to stimuli.?¢6' Late positive potentials
(‘LPPs’) are scalp-recorded events that operate in studies as a neural marker for emotional
regulation and reflect facilitated attention to emotional stimuli and cue reactions relating to
substance addiction.?%2 People with substance use disorders demonstrate increased LPPs
when presented with stimuli relevant to their addiction. This is true for cocaine?® and
gambling.?%* The pattern is so consistent that LPP measurements are considered a highly
accurate biomarker for addiction.?®® A study by Nicole Prause and others conducted an ERP
study of people identifying as ‘porn addicts.?6® However, the subjects exhibited lower LPP
when shown pornographic images. This showed that pornography addiction, if it exists, is

different to other forms of substance abuse.

Due to this lack of support in neuroscience, anti-pornography literature asserting its addictive
qualities leans on rhetoric, inference, and unrelated studies for proof. For example, the

European Centre for Law and Justice report aforementioned states that the brain releases
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dopamine in response to ‘something rewarding’; that pleasurable activities activate the
‘wanting’ and ‘reward’ systems; and that this can lead to ‘chronic overstimulation’, a
‘shrinkage of the brain’s reward centre’, ‘desensitisation’, and finally a ‘need to seek out more
hardcore material’.?6” The same could be said of McDonald’s. Of the three sources cited in
support, only one mentions pornography — a book on neuroplasticity in which the author
reports, anecdotally, that the removal of pornography from his patients reversed problems
with sexual arousal.?®® The other two sources discuss addiction in general?®® and obesity.?"°
Likewise, the Council of Europe and Robert Weiss — who has acted as a professional advisor
for the BBC?"! — have stated that pornography addiction has a similar effect on the brain to
gambling?’? and that it is like ‘cocaine on the brain’.?”® As shown, this is patently untrue.

Drawing inferences like this is disingenuous.

There are also significant methodological problems with measuring addiction. People who
disapprove of pornography morally, for example, are more likely to label themselves as
addicts because they associate it with the negative connotations of addiction.?”* Moreover,
as behaviour coincides with identity, the label ‘porn addict’ may be a maintaining factor for
some.?’® For these reasons, the author concludes that pornography cannot conclusively be

described as bad for one’s health.27¢

5.2 Effects on people under 18 — education vs restriction

Famous porn star Lisa Ann says children as young as twelve now approach her asking if
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they can ‘fuck’.?’” This is unsurprising. Studies have shown that 49% of the American male
college students interviewed reported their first encounter with pornography as happening
before the age of 13.278 Others demonstrate that the word ‘porn’ is the fourth most popular
search word on the internet for children under the age of 7 and the fifth for those under 18.27°
Another study found that 90% of the 13-14 year-old children surveyed had used pornography,

including 35% who had used it ‘too many times to count’.?80

As a result of this exposure, pornography has played a role in defining young people’s ideas
about sexuality and personal relationships.?®! Here is what one student, who was interviewed
as part of a study by the UK Office of the Children’s Commissioner, had to say about
pornography:

‘You learn how to have sex; you’re learning new moves. You get to see the
way it’s done, and the way people do it. You have a kind of idea of how you
might be able to do it’.?8?

Another survey found that 45% of men under 18 agree with the premise of this statement.?3
The lessons children might get from pornography include ‘my penis should be 10 inches
long’, ‘all women like being choked’, ‘vulvas should be hairless’, and so on.?84 Previously, the
process of discovering one’s sexuality has taken place at age-appropriate stages. Now, this
process is accelerated and distorted.?®> This leaves children not only vulnerable to
sexual/relational problems but ‘confused, changed, and damaged’.?®¢ The further
consequences of this are shocking.?®” Studies indicate that boys who regularly watch

pornography may be more likely to believe it is acceptable to force girls to have sex with
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them, 288 particularly if they ‘flited” with them beforehand.28°

On this basis, a widespread and justified consensus regarding the need to protect children
from viewing sexually explicit materials has developed.?®® However, if this is possible without
legislating in a way that prevents adults from accessing pornography, legislative instruments
doing so may breach the principle of proportionality. Indeed, it was found by the US Supreme
Court in Reno v American Civil Liberties Union?®! that legislation against pornography to
protect children could not be enacted if the result would be that adults would no longer be
able to watch the material. It has been argued that education is the best tool for the job, and
the UK government has acknowledged this. As of September 2020, the British mandatory
curriculum includes lessons on sexual assault and pornography, which now cannot be opted
out of once the child has reached 15.2% Notwithstanding this, only 41% of British teachers
believe they have received adequate training in respect of providing sex education,?%® and
only 25% of students believe theirs was ‘good’ or ‘very good’.?%* Clearly, there is still room

for improvement.

What is needed is more sex education, not a ban on pornography. In accordance with
recommendations by the World Association for Sexual Health, this should be based on
scientific evidence and grounded in human rights and gender equality.?®> Rather than being
a single lesson conducted by the biology teacher unlucky enough to draw the short straw,
multiple lessons regarding consent should begin as early as primary school, extending into
a standalone high school short-course conducted by a qualified and experienced sex
educator, teaching teenagers about the sociology and psychology of sex, sexuality, sexual
health, sexual expression, and sexual pleasure. A recent example would be the French
platform ‘C’est pas pour moi, c’est pour un ami’, which deconstructs stereotypes perpetuated
by the pornography industry, including hair removal, and allows young people to ask health
professionals anonymous questions via an online form or Iceland’s awareness raising project

‘Get a Yes’. This approach would work well in tandem with the new Online Safety Bill, which,
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whilst acknowledging the value of free expression, places search browsers under a duty of

care to ensure additional protective measures are taken to safeguard children.2%

5.3 The sexualisation of children

Pseudo-child pornography (‘PCP’) refers to pornographic, computer-generated images of
children.?” It is criminalised in the UK under the Criminal Justice and Public Order Act
1994298 and the Coroners and Justice Act 2009.2°° The latter was passed following a Home
Office consultation whereby concerns were raised that such images — which are often
discovered alongside images of actual abuse — were being used for grooming.3° The
conclusion reached was that PCP reinforces ‘inappropriate views and feelings towards
children’.3%" These assertions correspond with the views of the Canadian Supreme Court,
which has stated that the mere existence of pornographic representations of children,
whether real or not, violates their dignity and equality rights.3°2 Presumably, similar feelings
prompted the UK government to criminalise the production of material featuring ‘adults role-

playing as non-adults’ in the 2003 Act.

Across the pond, a more lenient approach has been adopted. Following lobbying by the Free
Speech Coalition in 2002, the US amended their child pornography laws to legalise
pornography depicting people who ‘appear’ to be underage.3% This propelled categories
such as ‘barely legal’, ‘schoolgirl’ and ‘teen’ into the mainstream, which have since become
popular with the British consumer. This genre typically features short, skinny, small-breasted,
and makeup-free women. Whilst not problematic prima facie, these attributes are used in
tandem with props to create the impression of adolescence. Amongst the most common are
pigtails, ribbons, and button-flat shoes with lace ankle socks — the type primary school girls
wear.3% Titles like ‘Fuck Me First Daddy’, ‘Cuties’, ‘Cumming of Age’, ‘Good Little Girl’ and
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‘Bang My Braces’ serve to punctuate this youthfulness.3% Indeed, it is not unusual to see a
young woman masturbating with a dildo whilst wearing a school uniform, sucking a lollipop
and cuddling a teddy bear before ‘seducing’ their ‘stepfathers’.3% In these videos, the line
between being attracted to childlike women and children is blurred, and the societal values
that condemn such behaviour as repulsive and pathological are manifestly absent.®%7 It is
therefore difficult to harmonise their circulation not only with the government’s justifications
for prohibiting the production of such material; but also with international law, for example,
the European Council Framework Decision of 22 December 2003 on combating the sexual
exploitation of children and child pornography, which criminalised pornography featuring an
adult ‘appearing to be a child’, or ‘realistic images’ of a child involved or engaged in sexually

explicit conduct.3%®

Unfortunately, videos like these are mixed in with others throughout all standard
pornographic websites. Thus, perusing standard content can result in the user stumbling
upon them incidentally. This makes them impossible to legislate against without placing a
total ban on all pornographic websites. Given the argument presented in section 3, it is
suggested that doing so to prevent the circulation of just one category would incur
proportionality issues. On the face of it, the ban on production in the UK, put in place via the
2003 Act, is the best option.

Conclusion And Recommendations

In conclusion, the UK’s law of obscenity needs reformation, at the very least, to resolve the
issues presented in the first section. A model statute is presented below (Appendix A) that

the author believes may help achieve clarification and consolidation.

To determine whether this model should incorporate further restrictions on pornography, this
article has adopted a human rights lens. As such, it began by analysing the jurisprudence of
the ECtHR, finding it wanting. It then applied human rights principles to both sides of the
pornography debate to assess their relative strengths. In doing so, it put forward two

arguments. The first stated that a right to both consume and produce pornography exists
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under freedom of expression, a position further supported by the virtues of pluralism, sexual
autonomy, and human dignity. The second, contended that within the current political/legal
climate, Article 3 offers scope for an evolution of rights, according to which states may be
placed under a positive obligation to enact laws that adequately protect citizens from the
potential harms of pornography. However, upon analysing a broad range of literature in
various research fields, it was found that the UK would comply with this obligation if it allowed

the current legal material to continue circulating.

In view of these findings, the model statute does not allude to any further restrictions on
pornography. The reader will note that it adopts much from the current law — primarily the
2008 Act. The most significant alteration is the substitution of the ‘serious harm’ test for acts
constituting wounding or grievous bodily harm under sections 18 and 20 of the Offences
Against the Persons Act 1861. Whilst the minutiae of sexual practice under the law of assault
is outside the scope of this article, it is suggested that this offers a potential route towards
providing juries with a consistent legal test for deciding the nature of content and bringing
the law in line with cases like Peacock. All traces of the ‘obscene’ are omitted for the reasons
given in section one. The provisions of the 2003 Act UK prohibiting pornography in which
adults role play as non-adults remain for the reasons given in section 5. However, the others

are removed because the other provisions in the model will catch all problematic material.

Given the potential harm pornography causes children, the model is designed to work in
conjunction with the Online Safety Bill, the recommended changes to education, and a public
awareness campaign designed to stigmatise the sexualisation of adolescence. A periodic
review by the Home Office of recent studies surrounding pornography is also recommended.
The model pertains to a complete amendment of section 63 of the 2008 Act and would require
repeal of the 1959 Act and section 368E of the 2003 Act.
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Appendix A — model status

63 Possession of extreme pornographic images

(1) It is an offence for a person to be in possession of an extreme pornographic image.
(2) An “extreme pornographic image” is an image which is both -
(a) pornographic, and
(b) an extreme image.
(3) An image is “pornographic” if it is of such a nature that it must reasonably be assumed to have been
produced solely or principally for the purpose of sexual arousal.
(4) Where (as found in the person’s possession) an image forms part of a series of images, the question
whether the image is of such a nature as is mentioned in subsection (3) is to be determined by reference
to -
(a) the image itself, and
(b) (if the series of images is such as to be capable of providing a context for the image) the
context in which it occurs in the series of images.
(5) So, for example, where -
(a) an image forms an integral part of a narrative constituted by a series of images, and
(b) having regard to those images as a whole, they are not of such a nature that they must
reasonably be assumed to have been produced solely or principally for the purpose of sexual
arousal, the image may, by virtue of being part of that narrative, be found not to be
pornographic, even though it might have been found to be pornographic if taken by itself.
(6) In relation to possession of an image in England and Wales, an “extreme image” is an image which-
(a) falls within subsection (8)
(7) In relation to possession of an image in Northern Ireland, an “extreme image” is an image which -
(a) falls within subsection (8)
(8) In relation to possession of an image in England and Wales, an “extreme image” is an image which
portrays, in an explicit and realistic way, any of the following -
(a) an act which threatens a person’s life, or
(b) an act which involves sexual interference with a human corpse, or
(c) a person performing an act of intercourse or oral sex with an animal (whether dead or alive),
or
(d) an act which involves the non-consensual penetration of a person’s vagina, anus or mouth
by another with the other person’s penis, or
(e) an act which involves the non-consensual sexual penetration of a person’s vagina or anus
by another with a part of the other person’s body or anything else, or
(f) an act constituting wounding with intent or assault occasioning grievous bodily harm under
the Offences Against the Persons Act 1861 and a reasonable person looking at the image would
think that any such person or animal was real.
(8A) For the purposes of subsection (8) -
(a) penetration is a continuing act from entry to withdrawal;
(b) "vagina” includes vulva.
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(9) A pornographic image produced in the United Kingdom must not feature the use of props if a
reasonable person looking at the image would believe the use of those props was intended principally
to create the appearance of adolescence.
(10) In this section “image” means -
(a) a moving or still image (produced by any means); or
(b) data (stored by any means) which is capable of conversion into an image within paragraph
(a).
(11) In this section references to a part of the body include references to a part surgically constructed
(in particular through gender reassignment surgery).
(12) Proceedings for an offence under this section may not be instituted-
(a) in England and Wales, except by or with the consent of the Director of Public Prosecutions;
or
(b) in Northern Ireland, except by or with the consent of the Director of Public Prosecutions for
Northern Ireland.
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